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PROGRAM OF THE S.B.A.
by Hank Gleiss, President
On behalf of the Student Bar Association,
I would like to welcome both the incoming
freshmen and the returning upperclassmen to
the Law school this fall.
The purpose of the Student Bar Association is to provide the various services which
will contribute to our professional training
outside of the classroom. While the Stude:lt
Bar Association has only been at Michigan
for a relatively short time it has made steady
and rapid progress, and we want to continue
in this same vein for the coming year. If
the interest shown last spring is any indication I am sure that the Student Bar Association is headed for another good year.
This year for the first time the Student
Book Exchange was opened at the end of the
Spring Semester to collect books for sale in
the summer and fall; and for the first time
also the Book Exchange was opened at the
beginning of the summer session. The response to this was most encouraging, and we
will probably follow the same policy in the
future. Student interest in the bookstore has
increased each year since its inception, and
with the improvements we have planned it
would be even better this coming year. Frank
Wheeler has taken over the management of
the bookstore this summer, and has done a
great job with it.
He plans to have the store bpen from
Tuesday through Friday of Registration
Week in order that everyone can get their
books by the time classes begin.
Last year a student committee headed by
Dave Roach, in cooperation with Dean Stason
and others on the faculty, got together and
reorganized to some extent the freshmen
week program. With this sort of cooperation,
improvement is bound to result. This is just
one more step forward in our program of improved student-faculty relations.
While I'm handing out orchids here, I
think one ought to go to Dick Goodman,
and his staff for this bigger and better edition of RES GESTAE.
One of our main projects for the coming
year will be the establishment of a legal aid
program that will not only give legal services
to indigent complainants, but also will give
law students some much needed practical experience in preparing a case for court. A
number of other law schools throughout the
country have programs of this type. Our
efforts along this line in the past have, to
say the least, not been encouraging. It may
be that there is not sufficient interest among
the members of the local bar, or it may be
that there is not sufficient need for this sort
of program in this area. At any rate we hope
to have a workable plan ready to go by the
end of this year.
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More immediately, we plan to get a
fairly extensive court visitation program
started this fall. While this program is designed primarily to give the freshman an
opportunity to see a courtroom in operation,
we hope that a number of upperclassmen will
participate in the program also.
Any suggestions as to how we may improve any of the various functions which we
are already undertaking, as well as suggestions about things that could yet be accomplished, are more than welcome.
Still it all comes down to the fact that
the Student Bar Association can only carry
out its purposes if we get the active interest and cooperation of all of those whom we
are attempting to serve. I want to invite all
who are interested, to take an active part in
the work of the Student Bar Association; for
in this way only will it be possible for us to
make next year even better than the successful years of the past.
JOIN THE STUDENT BAR ASSOCIATIONI

FAMOUS
LAST LAW SCHOOL WORDS
"Oh quit worrying, Schmaltzy, he won't
call on you tomorrow. Marilyn Monroe's
supposed to be great, and there's a swell cartoon besides." ("Mr. Schmaltzy, will you
please give the first case.")
•zoning? Naw, there won't be anything
on that. He knows we covered it in Property." ("Question No. I: City X adopted the
following ordinance in I 95 I. .. ")
"You don't have to hide them. We had
bottles on our dressers all last year. • ( • Please
see me at your earliest convenience, Inez
Bozorth. ")
"That was the worst opinion I've ever
read. • ( • This is the leading case in the
area. The decision is based on sound public
policy and represents the unanimous view.")
"It's never any trouble getting a date; the
girls just love to go out with law students. •
("Charley, do you suppose you could get me
a blind date for the Wig and Robe?")
Freshman: "I don't see how you could
get through a course without briefing all the
cases . I'm going to brief every case I read
in law school. •
"They haven't enforced the driving regulations for a couple of years now." ("I'm a
University officer, son. I see you don't have
a sticker on your rear window.")
"Good law firms care very little about
grades." (Placement bulletin board: "Blueblood, Blueblood & Blueblood of New York
City will interview on Thursday. Only Law
Review men need sign up.")
"Boy, did I hit that C .P. exam I Don't
see how I could get less than a 'B'. •
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IN BRIEF
This issue of RES GESTAE is an experiment with a new form and style. For a long
time the editors have felt that the purposes
of a publication such as RES GESTAE could
be best served by putting it into magazine
form. Up to now this has been impossible
due to our limited budget. However, this
year we have permission to solicit advertising. This advertising which will commence
with the next issue, will give us the necessary financial support to increase the size to
a full 8 I/2 x I I page, and to increase the
number of pages to eight. It will also permit
the frequent use of pictures, something which
we were unable to do at all under our previous system.
We feel that in this issue we are presenting a fair sampling of the type of articles
that we will publish in future issues. We
want to continue with "close ups" of fac ulty
members, articles by faculty members and
practicing lawyers on topics of interest to
law students, and most of all, articles by law
students themselves.
We hope that anyone who is interested in
writing for RES GESTAE or who has an idea
which he feels would help us along will stop
by the office and talk it over with the
editors. RES GESTAE is now located in the
S.B.A. office on the second floor of Hutchins
Hall.
We feel that we hav.e made a good start
with the present issue of RES GESTAE, but
we want to do a lot more, so come in and
help us do it.
THE EDITOR

ALL

KNOWING
LAWYERS

BUY

THEIR

BDOKS

at

OVERBECK's
1216 S. University

Telephone 3-4436
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CHARLES EVANS HUGHES
AT LAW SCHOOL
(The following excerpt from Charles Evans
Hughes by Merlo J. Pusey is printed by ~
Gestae with the permission of the Macmillan
c;-The book was copyrighted in 1951 .)
The law had hold of him. He was determined to have a career at the bar. and he
was not satisfied with his progress from reading in a law office . Only a few months ago
he had pleaded for a chance to teach at $200
a year. While he had found that experience
most congenial. and Dr. Griffin now offered
him $8oo. with board and room, for the ensuing year, he turned it down. Nor would he
consider the offer from David Call, his friend
at Madison, to join the f acuity of Des Moines
University. Some of his Delhi friends suggested that, if he were admitted to the bar
and practiced in an up-State community, he
would have political opportunities. But this
prospect had no more interest for him than
further teaching. He was intent on thorough
preparation in law and had sufficient confidence in himself to move directly toward
that goal. "If you could possibly see me
through two years at Columbia, w he wrote
to his father, "I am sure it would pay in the
end.• Apparently the Reverend and Mrs .
Hughes were by this time reconciled to their
son's rejection of the ministry; but they still
believed-he would have a great future and
agreed to put him through law school.
The Columbia Law School had a two-year
course, with each of its classes divided into
morning and afternoon sections. Entering in
the fall of 1882, Hughes chose the afternoon
section and continued to spend his mornings
in the Law Institute Library. His class began
with Chase's Blackstone. Then came a cqurse
in Contracts, guided by Parsons' treatise, and
in the second term they concentrated on
Washburn's Real Property. Hughes had the
good fortune to take both the latter courses
from Professor Theodore W. Dwight, a teacher
of remarkable powers, who had fascinated him
as a youth peering through the windows of the
Columbia Law School. Dwight's head was
"crowned with the distinction of age while
his countenance gleamed with the fire of
youth.•
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The "Dwight Method• was frequently contrasted with the Harvard system. This eminent Columbia professor used no case books.
His method was to assign portions of the textbook and hold recitations accompanied by his
running comments, with an occasional dictated note. By this means he gave his students a
ready grasp of fundamental legal principles.
Of course he did not ignore the leading cases,
but he supplied a profusion of citations. But
in the absence of daily drill in the analysis of
cases, many students left his classes with • a
delusion of acquisition, which was the undoing of those inclined to avoid toil. • Hughes
knew little of the different methods of teaching law at the time, but he ran down the
cases that Professor Dwight cited and carefully digested them in his notebook. This
library work brought to his attention numerous other cases which he also digested. By
systematically adhering to this practice, he
doubtless taught himself more law than he
learned from even the brilliant Professor
Dwight. "The great lawyer, • he once said,
speaking of his illustrious predecessors, "has
always been a great teacher and his best
pupil is himself. •
Hughes was soon filling his nights as well
as his days with law. He joined a small
private "quiz• conducted two nights a week
by capable young lawyers- Walter Leggat
and Lewis Burchard. Other nights were given
to the moot court and •quizzes• sponsored
by his legal fraternity. Phi Delta Phi. Some
of the latter were conducted by his rival
from Public School No. 35· R. Floyd Clarke,
who had been graduated by Columbia Law
School the previous June . Hughes was also
one of the seven members of "The Law
Club. • which held a moot court fortnightly
at the home of JohnS. Melcher, its organizer. In this exclusive group were Frank C.
Partridge, his old friend of Amherst. and
Sherman Evarts, son of William M. Evarts.
Hughes was making new friends and going
ahead at full steam.
At Columbia, Hughes plunged into Equity
under Professor Benjamin F. Lee and into
Torts. Evidence, and the New York Code of
Civil Procedure under Professor George
Chase. He also took the course in Common
Law Pleading, not because he had any intention of practicing outside New York but
because he wished to be familiar with the
subject. Chase was utterly uninspiring; he
had none of Dwight's magnetism; but he
was precise and accurate, and the students
came to have a high regard for him. Hughes
and a number of his classmates made a
practice of attending the junior as well as
the senior lectures in order to review the
previous year's work.
During the summer this young disciple
of the law had spent his evenings in a commercial school studying stenography. He
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left with a diploma saying that he could
write 150 words a minute. This new skill
enabled him to make copious notes of
everything Professors Dwight and Chase had
to say, and those notes proved invaluable
when he later began teaching law. After
leaving law school, however, he never used
shorthand.
In the spring of 1884 Hughes' father resigned his pastorate in Greenpoint and moved
to Jersey City Heights, where he had become
pastor of the Summit Avenue Baptist Church.
Not wishing to lose his residence in New York,
young Hughes went to live with a classmate,
Emerson Hadley. They shared a small room
- fourth floor back- in West Thirty-fourth
Street, then a desirable street of brownstone
fronts. Here they crammed for the final examinations. Hughes did not enter the voluntary competition for the law-school prize
given for the best essay and the highest marks
in a special examination, but he was given
the prize fellowship for his class. Columbia
thus rewarded the outstanding graduate of
each senior class with a salary of $500 a
year for three years, in return for tutoring in
the law school. Hughes accepted gladly with
the understanding that his duties would involve only the holding of a •quiz• two nights
a week, and would thus not interfere with his
plan to become a law clerk in Mr. Carter's
office.
Then came the New York County bar
examination. Hughes passed with a high
mark, took the oath, and was admitted to
the bar in June, r884. Sixty years were to
elapse before the star performer at that bar
examination was to learn of his real standing. One day in the late fall of 1944.
Michael H. Cardozo IV called at the home
of Chief Justice Hughes, then retired, carrying the original record of the bar examinations which his grandfather, Michael H.
Cardozo, had helped to conduct in 1884.
Hughes' mark in this record is 99 1/2.

.Page 4
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ers cupped his hands around his mouth and
consisted of monotonous recitations of these
shouted at the top of his lungs, "He says he
portions. Aside from such recitations, the
studied under you, Sir."
lecture method was followed exclusively at
The three years that followed his graduaMichigan. There were no opportunities. for
tion and admission to the Bar, Professor
questions or student comments. Professor
Durfee remembers that it was possible in one Durfee spent practicing law in Detroit. Durof the old Haven Hall lecture rooms to crawl ing this period, he received what he described
along the floor in the rear and escape from a as "the worst shellacking" a lawyer ever relow window without being seen, while the lec- ceived in a jury trial. •Never before," he
ture was in progress. When asked if he had
says , "in the entire history of the law, has
ever availed himself of this unique advantage, such a strong case blown up so completely. •
he replied with a twinkle in his eye, •of
It turned out that 'his client, "an engaging
course not."
little old lady with a pitiful story to tell"
There were no dormitories in the entire
had written letters to the other party which
University so that the thousand students enshe had neglected to tell him about.
rolled in the law school lived in either fraProfessor Durfee had thought about teachternity or boarding houses. Examinations in
ing even before he left the University of
those days often called for definitions. A
Chicago. It was a difficult decision to make,
typical question, according to Professor Dur- but at last he wrote the Dean of the law school
fee , was "What is an easement?" The only
in Chicago to say that he was interested in acgrades given were "Passed," "Not passed,"
quiring a teaching job. A short time later, an
and "Conditioned." Consequently, Law Reoffer arrived from the University of Idaho, and
view men were picked on pure hunch. Anthe young Detroit lawyer was soon aboard a
other interesting fact is that legal education train bound for the West.
during that period ignored statute law almost
In I911, the University of Michigan again
entirely. The emphasis was wholly upon the entered his life. With the installation of
good old common law.
Henry M. Bates as Dean the previous year,
DURFEE ON DURFEE
the Michigan Law School had entered a
So that he could be with a close friend,
An Interview
Professor Durfee enrolled in the summer ses- period of rapid change and improvement.
In the spring of I904, a young Detroiter
sion of the University of Chicago Law School The job offer which reached the young Idaho
named Edgar N. Durfee was listed in the
following his first year at Michigan. He
law professor in I9I I from the University of
Harvard College commencement program as
found the classes there much more to his lik- Michigan did not contain the most attractive
the recipient of an A.B. Degree. He returned
ing. "The work was more interesting and
terms in respect to salary ~ Professor Durfee
to his hometown on the banks of the Detroit
more fun," he says. Students were allowed
wrote back pointing out that his present salRiver where he obtained a clerical job in a
to speak out more freely in class than at
ary at Idaho was higher than the salary offered
large office. In September, I905, he entered
Michigan; the courses taught were more upby Michigan . Dean Bates was tickled to rethe University of Michigan Law School.
to-date. As a result. Michigan lost Durfee
ceive the letter. Armed with this potent amAt that time, according to Professor Durtemporarily; he stayed on at Chicago, where munition, he called on the Regents. Therefee, the Law School was wholly different than he received • Al;" in all but three courses
sult was that two ,men already on the Michigan
it is today. The only entrance requirement
(those three being equity courses) and gradfaculty received raises in salary, and Durfee
for Michigan residents was that they be
uated in I908.
came to Ann Arbor to rosier financial prostwenty - one years old and of good moral
At that time, graduates from the Univ. of pects than he would have enjoyed had he
character. Out-of-staters were required to
Michigan law school were admitted to the
stayed in Idaho.
have a high school diploma in addition, but
bar "on diploma," but being from the UniHad the young law teacher had his choice,
this ·requirement was not very stringently enversity of Chicago, Professor Durfee had to
he would have asked to teach Future Interests;
forced. Technically, a student might have
take the bar exam, which he passed without
but, as it happen~d. there were vacancies in
entered the law school in I905 without know- difficulty. Other students who were not so
Mortgages and Quasi-Contracts, and those
ing how to read or write. The law course
lucky in passing the written exam were given were the courses to which he was assigned. ·
was regarded as the "snap" course of the
a second chance in those days . They were
Thus, by coincidence, he entered the fields in
University during those years. Since one
given an opportunity to pass an oral exam.
which he was to distinguish himself.
could enter directly from high school, it
Professor Durfee remembers an amusing inAfter a teaching career at Michigan which
took one year less to earn a law degree than
cident that occurred during one of these
spanned the years I9I I to I950, Professor Duroral exams. A student was asked several
to earn a degree in the literary college. As
fee retired. He can almost always be found in
questions on equity by one of the examiners , his office on the fifth level of the stacks and
a result, the law school was, as Professor
a prominent Detroit attorney who also hapDurfee puts it, a "refuge for point a minute
is ever ready to talk with students about the
pened to teach in one of the night law schools problems of the present or the interesting exfootball players."
which flourished in that era. On each of
Before the turn of the century , the "Ann
periences he has had in the past.
these questions the student miserably fumbled
Arbor law school" had been regarded in the
He is author of four casebooks: Cases on
the ball. The attorney, whose temper was
West and Middlewest as the top law school
Mortgages, Cases on Security, Cases on
notably short, finally reached the boiling
in the country. But it had failed to keep up
Remedies, and Cases on Equity.
with the times, according to Professor Durfee . point. "Where did you study equity?" he
In I905, all freshmen were required to take a roared. The frightened student stammered
course in Blackstone . They were required to
out a weak reply. The attorney, who wore
Join
the
a hearing aid, could not hear the answer and
commit portions of Blac kstone's CommentStudent Bar Association
roared, "Where?" One of the other examin~ to memory, and classroom sessions
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PROFESSOR KAUPER
GIVES VIEWS ON
ACADEMIC FREEDOM
On July 26, Professor Paul G. Kauper addressed the University of. Michigan Lutheran
Student Association on the topic of academic
freedom. Following are a number of provocative excerpts from his talk:
"Freedom of expression is the distinguishing feature of democratic society. No one
social or economic system is essential to
democracy, but without a free exchange of
ideas, without the right of the minority to
criticize, democracy could not exist."

__

..

"Academic freedom should not be defined as freedom from restraint. It should
not mean that the teacher and student are
free to do anything they want or like to do.
Academic freedom is~ without restraint;
the teacher and student must be loyal to
the purposes of education. Academic freedom is not freedom from, but freedom for;
freedom for the pursuance of truth, the inculcation of ideas, the critical examination
and evaluation of ideas and institutions."
"It is dubious reasoning to justify the discharge of a Communist teacher on the ground
that he cannot be objective. Objectivity is
one of the standard slogans of our day. Actually, no teacher worth his salt is completely
objective. In fact, there is no such thing as
neutrality in teaching. A teacher's predilections and basic assumptions influence him in
many ways. Every teacher approaches his
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task with a way of thought, a method of evaluation, and a conception of ultimate
values."
"The term 'teaching communism' is ambiguous. It embraces the teaching of classical communism by an economics professor
who abhors communism as a way of life, as
well as the teaching of communism by one
who advocates it as a way of life. While at
Columbia, President Eisenhower declared
that college students~ be taught about
communism."
"If the number of Communist teachers
exposed by the Congressional committees
thus far approaches the total number of Communist teachers, it is clear that no great segment of the academic world has fallen under
Communist influence."
• Academic freedom is important, but it
must not be made a fetish. Teachers as a
class should enjoy no special claim to immunity. They are not a privileged caste
and should not be placed on a pedestal
where they would be above questioning. As
long as we are going to have investigations,
teachers of questionable loyalty should be
subject to examination along with everyone
else ."
"A person presently active in the Communist Party should not be allowed to teach
in a public institution. Elaborate rationalizations are not needed to justify this conclusion. It is warranted on the ground that

public tax moneys ought not be paid one who
is party to what our courts have found to be a
conspiracy aimed at the overthrowing of our
government.
"Some professors who are not Communists
declare that they would invoke the Fifth Amendment in order to strike a blow against
the investigation process. I personally favor
a frank answer where the party under interrogation has no substantial ground to fear
that his answer would really be incriminating. If he objects to the question on the
ground that it goes beyond the constitutional
or legislative authority of the committee, he
should state his objection on this ground."
*""~****IM*

"Not everyone who invokes the privilege
is a Communist. Some are former Communists who fear they will be discredited,
lose their jobs, be branded in the public eye
as disloyal without an opportunity to explain."

**********•••••
"When a faculty member invokes the
privilege before a Congressional investigating committee, a state university should be
discreet in its handling of the situation. The
professor has placed himself under a burden
of explaining his reason for invoking the
privilege. If he refuses to explain or fails
to explain satisfactorily, he deserves to lose
the respect and confidence of the university
administration. But a state university should
not take any serious step~ against a faculty
member who has been questioned before a
Congressional committee until it conducts
its own independent investigation. Otherwise, the state institution will be acting as a
rubber stamp for the Federal Government. I
feel that the state institution should retain
control over the appointment and dismissal
of their personnee
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THE LAWYER AND POLITICS
by Don Steiner
• Here richly, with ridiculous display
The politician's corpse was laid away.
While all of his acquaintance sneered and
slanged,
I wept; for I had longed to see him hanged. •
Hilaire Belloc, Epitaph on the Politician Himself
"The first thing we do, let's kill all the lawyers."
Shakespeare, King Henry VI, Part II,
Act IV, Scene 2
If 'these two quotations ac curately reflect
the world's opinion of lawyers and politicians, we might wonder why anyone would
desire to be both a lawyer and a politician
at the same time. Perhaps the reason why
lawyers do not hesitate to enter politics is
that they are already so used to being
maligned on their own account.
But , ignoring for the time what the world's
opinion may really be, it is sufficient to say
that since the founding of our country lawyers
have been chief actors in its political drama.
In their book The American Constitution, Its
Origin and Development, Alfred H. Kelly and
Winifred A. Harbison almost run out of phrases in describing the leading lights among the
delegates to the Constitutional Convention:
"the outstanding legal theorist of America, •
• a lawyer, • • already had a great reputation
as a lawyer, • "One of the most respected
legal minds of America, • • a lawyer-statesman, • "one of the most eminent lawyers in
Ameri ca, • • already had a distinguished
legal career behind him, • etc . The situation has not changed much since I 787. Fiftythree of the ninety-six senators in the 83rd
Congress are "lawyer-statesmen. •

Qualifications of the Lawyer
for Political Office
The most commonly mentioned qualification of the lawyer for political office i.s his
knowledge of the law. But to what extent is
knowledge of the law per se a genuine qualification for an administrative or executive
post? Most persons would probably agree
that knowledge of the law alone is not a qualification for many such posts. The county
treasurer would undoubtedly find a knowledge
of accounting more useful than a knowledge
of the law. The U. S. Secretary of Labor
would be better off with some knowledge of
labor problems; the Secretary of Agriculture
with some knowledge of agri culture.
And to what extent does knowledge of the
law per se qualify a mar. to occupy a seat in
the legislature? Legal knowledge fortifies a
legislator in four specific ways: a . It helps
him test the constitutionality of statutes;
b. It enables him to draft statutes contain-
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ing precise and meaningful legal language;
c. It acquaints him with the need for enacting new laws as well as the need for revising
old ones; d. It provides him with a comprehensive background for drafting legislation
that will conform with the ·overall pattern set
by the common law and existing statutes.
But it is interesting to note that almost
every legislative body in the United States
employs legal c ounsel to advise on the validity of bills and to aid members in drafting
legislation. While being able to recognize
the need for legislation is helpful, where
there~ a real need, attention of it will be
brought to the legislator soon enough, whether
he is a lawyer or a farmer. Providing a comprehensive background is probably the most
noteworthy of the four ways in which legal
knowledge fortifies the legislator. But even
such a background does not make legal knowhow a substitute for legislative wisdom in
formulating legislative policy, which is,
after all, the legislator's prime task. For
formulating policy, other members of the
community may be far better qualified than
the lawyer. The farmer may be better qualified to formulate farm policy; the labor
leader may be better qualified to formulate
labor policy, etc.
It should thus be recognized that legal
knowledge per se is not essential to the hold- ·
er of political office, either administrative
or legislative, although it generally proves
very useful. The lawyer should accordingly
realize that his special knowledge per se
gives him no vested interest in political
offices.
A sec ond qualification of the lawyer for
political office (the first being his knowledge
of the law) is that he belongs to a profession
which is, theoretically at least, independent
of the chief interest groups in the community.
This was recognized by Alexander Hamilton,
who, writing in The Federalist (No. 35), declared that the learned professions as a whole
"truly form no distinct interest in society and
acc ording to their situation and talents, will
be indiscriminately the objects of the c onfidence and choice of each other, and of
other parts of the community. • Like the
teacher and the doctor, the lawyer serves
all segments of the population - farmers,
laboring people , businessmen, creditors, d
debtors, etc. This detachment of the lawyer qualifies him, at least in theory, to
represent the community as a whole in a
very real sense. Although his knowledge of
the law may not~ qualify him to formulate legislative policy, his membership in
the legal profession rna y do so. Theoretically
he is a man without an axe of his own to
grind nor does he grind the axe of any other
group in the community. It may consequently be hoped that he will be more objective
than the farmer would be in formulating
legislative policies toward farm problems.
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But the question may be appropriately raised
as to whether or not the theoretical detachment of the lawyer is borne out in fact.
A third qualification of the lawyer (in
addition to knowledge of the law and the
independence of the legal profession) is his
superior knowledge of government and its
operation. This knowledge, a result of his
study and practice of law, undoubtedly surpasses that possessed by most other members
of the community.
4· Several other qualifications of the
lawyer for political office are worthy of
mention. The speaking and writing experience acquired by him in the course of his
legal education and law practice give him
an advantage over other members of the
community. Also, his ability to argue persuasively, to identify issues, and to employ
precise language are in his favor.

On Lawyers Entering Politics
Should this problem be characterized as
one of inducing the lawyer to enter politics?
If inducements ~ necessary, they are probably the same inducements necessary to
bring other qualified persons in the community into active politic al life, and the most
commonly urged inducement, is adequate
compensation for political office holders.
But with so many lawyers already in politics,
it may well be that inducement is not the
chief problem after all. What are the factors
which REALLY deter the interested attorney
from stepping forth into the political world? ·
In the first place, the individual practitioner may be reluctant to risk losing his
practice in order to trod forth on the unpredictable quicksands of political life. In the
smaller city where the lawyer will not be
easily forgotten, the risk may not be so great.
But in the large metropolis, where a practice
suspended is likely to be a practice lost , an
attorney's reluctance to take the risk may
well be the determining factor. Since many
of the ablest minds in the profession are
found in the larger cities, these minds are
often the ones of which the politic al world
is deprived.
Secondly, the~ attorney is reluctant
to risk losing his promising head start in the
profession. Again, this is probably a more
significant consideration to the young lawyer
in the large city. It is interesting to note in
this respect that most of the • top men • in
law school classes graduating today~ siphoned off by the larger firms in the more
populous cities. Not only are these men reluctant to leave their hard-earned jobs with
the "best firms" in the country, but, due to
the terrific pace of competition in those
firms, they find little time for political
activities. In earlier days of the American
Republic, young men of their c aliber were
( continued on page 7)
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GOOD READING
IN THE LAW LIBRARY
City Lawyer: The Autobiography of a Law
Practice - by Arthur Garfield Hays
Published: 1942; Library call number:
"Biography. •
In this book, a prominent New York City
attorney gives a very intimate and readable
account of his exciting career at the bar.
•variety is the spice of a city lawyer's practice " he declares and from this book we
would have to conclude that he is right. For
Hays there was never a dull moment.
After graduation from Columbia Law
School he worked briefly as a clerk for a
well-established firm in New York's financial
district, starting at $40 a month. Then he
and two other young lawyers organized a firm
and settled in offices located on Wall Street.
Hays gives a detailed account of the early
trials and tribulations of this fledgling law
firm which never knew where the next client
was coming from.
Success was not long in coming to the new
firm. During World War I, Hays and his partners became leading consultants in the field
of international claims. Both the success and
the firm were short-lived, however • . Hays'
two partners were indicted for and found
guilty of conspiring to defraud the United
States by making a false report to the Alien
Property Custodian. They were the victims
of German financial manipulation and had
no knowledge of the falsity of the report. A
short time after the conviction, the two men
received a Presidential pardon.
Hays joined another firm which had a
large corporate practice. From then on,
Hays was engaged in countless corporate
reorganizations. stockholders' suits and the
like . But he never permitted his practice to
become one-sided. In his book, we are presented with the exciting spectacle of a man
who can criticize the S.E.C. in words not
unfamiliar to Michigan law students ("Is the
business subject to supervision by men trained
in the line, who have at stake their own reputations. standing. and fortunes? Not at all,
but by a group of young lawyers in Washington I") and who, at the same time. can write
of his concern for the rights •of IWW's in the
West, anarchists in Massachusetts, Tom
Mooney in California, Communists in Michigan, birth-controllers in Albany. a nd Negroes
in the South."
As a founder and guiding light of the
American Civil Liberties Union. Hays was
ever ready to take time off from his corporate practice to defend the rights of some
underdog whether he be a Jehovah's Witness a radical printer accused of bombing
a judge during a Pennsylvania miners' strike.
or the original "fugitive from a Georgia
chain gang." In the book, we are given ex-
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citing accounts of many of these cases. We
are given page after page of the brilliant
cross-examination which exposed the incompetence of Washington, D.C. police and
saved a penniless busboy from the electric
chair.
Hays gives, in thrilling detail, the stories
of other interesting cases in which he participated. In one of these, the issue was
which of two accident victims had died first.
The heart of one had continued to beat for
some time after he had been almost totally
decapitated, and much fascinating testimony
was taken on the question of whether he was
dead or alive during this period.
There is a chapter on the famous Wendel
will case in which 2303 persons claiming relationship to an elderly New York recluse
sought to contest a will disposing of an estate worth some fifty million dollars. Another
chapter gives a detailed account of the
Reichstag fire trial which Hays attended in
Germany in 1934.
The book is a valuable source book on
the history of the twenties and thirties as
well as an exciting autobiography of a law
practice. In it are commentaries on many
famous persons whom Hays knew intimately - Darrow, William J. Fallon, Billy Rose,
and others. It is interesting to read this
sworn liberal's views on the New Deal
(" ... we are wandering from my insistence
that freedom implies that we have a government that will 'let us alone'.") There
is a chapter on his own brief and somewhat
disillusioning sojourn in progressive politics
of the twenties.
It must be obvious by now that this book
is one which every law student should enjoy.
Why not try a copy today?
(continued from page 6)
much freer to go into politics. In 1787, the
largest city in the country had a population
of 33,000, and a law firm of even twenty
lawyers would have been as strange a phenomenon as a motor c ar. Perhaps this explains
why thirty-year-old lawyer Alexander Hamilton was already in a position to wield considerable influence at the Constitutional Convention. Needless to say, there are no modern
parallels.
In the third place, professional specialization completely consumes the time and
interest of many would-be lawyer-politicians.
Men concentrating on tax or probate work are
likely to be relatively well-insulated from
political currents in the community.
Fourthly is the reluctance of the attorney
to enter the rat race of the party system. He
is fearful that his good intentions and political
ambitions will be buried in an avalanche of
door-bell ringing, hackneyed speeches to high
school assemblies, etc. He is not eager to
associate with the "Cigar-smoking ward-
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heelers" and "rattle-brained club women"
whom he thinks make up the political party.
Even if the lawyer is not deterred from
entering politics by the party system, fear of
electoral defeat and its possible effect on his
practice may be important considerations to
him , especially if he belongs to the minority
party in_ the locality. He may fear that
active participation in party politics will
cause him to lose clients - those who distrust politicians in general and those who
belong to the opposite party.
Lastly, and perhaps most important of all
is the lethargy which overcomes anyone who
has made himself a comfortable bed and is
settled in it. A routine of daily chores becomes the master of the man, so that he
never quite gets around to attending that
party meeting which he has long expressed
an interest in attending. His file is full of
carbon copies of wills which he expects to
probate someday.
In spite of these and other considerations
which may operate to keep the lawyer out of
politics, it is obvious that thousands of lawyers have managed to push them aside and
have enjoyed fruitful political careers. But
such considerations should be taken into
account for they are present to some extent
in every case.

The Lawyer In Office
Some of the most interesting questions
of all can be raised under this heading.
In the first place, is it possible for the
lawyer to continue practicing law on the
side while he holds public office? The answer may depend on the office which he
holds and the type of practice which he has.
A county prosecutor might without impropriety continue his probate practice on the
side. But for the attorney-general of a state
to continue his corporate practice would be
highly irregular.
In any case, it is difficult to serve two
masters well. An office holder's first duty
should be to his public trust, while the lawyer's first duty should be to his client. Conflicts between these two "first duties" could
often arise to embarrass the lawyer in politics.
This fact combined with the fact that a man
does any job best when he is able to devote
his full time to it probably makes it desirable
for a lawyer to shed his practice entirely when
he assumes political office, except under very
unusual circumstances.
What shall the lawyer-legislator do when
his conscience dictates that he vote one way
and his constituents demand that he vote
another way? This is a very fundamental
question which goes directly to the philosophy
behind representative government. Francis
Bacon seemed to refer to this dilemma in his
essay, "Of Great Place," and saw no hope for
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the politician in this situation. "It is a strange
desire," he wrote, "to seek power and to love
liberty; or to seek power over others, and to
lose power over a man's self." Thomas Jefferson, in a letter to a friend (Samuel Kercheval),
declared, " ...Governments are republican only
in proportion as they embody the will of their
people, and execute it," but we cannot be
sure what his advice would have been in the
particular dilemma which we pose. Alexander
Hamilton, on the opposite side of the early
American political fence, intimated that a
representative should ~ feel absolutely bound
to vote according to the whims of his constituents. In The Federalist (No. 35), he
asked:
ls it not natural that a man who is
a candidate for the favor of the
people, and who is dependent on
the suffrages of his fellow-citizens
for the continuance of his public
honors, should take care to inform
himself of their dispositions and
inclinations, and should be willing
to allow them their proper degree
of influence upon his conduct?

It is the writer's personal opinion that a
representative should vote as his conscience
dictates if he can in no way harmonize his
own view with the public view. Several
years ago, Cordell Hulvwas quoted by The
New York Times as saying, •In a democracy
the qualities of true. leadership must comprise
not alone loyalty to the popular will but also
courage and frankness in aiding the people to
an understanding of basic issues in public policy. • lf the legislator is unable to bring the
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public around to his understanding of the issue,
the public has the prerogative of voting him
out of office come the next election. This
may be a pretty expensive prescription to
give the patient, but it is the only way to
cure the ailing backbone with which many
p61iticians have long suffered . In fairness,
it should be added, however, that public
opinion is incorporeal and fickle, and is
thus extremely difficult to gauge accurately;
it is practically never unanimous. Thus, it
might well be asked, for the sake of discussion: Is the dilemma posed above likely
to arise frequently?
Another dilemma is created by the conflict between conscience and party pokicy.
What should the lawyer-office-holder do
when his conscience dictates one course and
his party another? Regarding this problem,
Aristotle pointed out, "Those who think that
all virtue is to be found in their own party
principles push matter to extremes; they do
not consider that disproportion destroys a
state.• (Politics, Book V, Chapter g). If
elected officials unquestioningly follow party
dictates , how will policy errors of the party
ever be bared and rectified? No party in
history has ever proved infallible, with the
exception, possibly, of the Know-Nothing
Party.
With respect to the two preceding problems . it is submitted that election to office
is analogous to the creation of a general
agency. the office holder's authority being
restricted only by the constitution and laws
of the polity. The legislator •represents•
in the sense that he goes in the place of the
people, for they are too numerous to go.
But this does not mean that he becomes
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their alter ego or the alter ego of the party
to which they belong. He is elected to
exercise his wisdom and is not expected to
bec ome an automaton either of the people
or of the party. Incidentally, a popular
dictionary defines •politician• as "one
who, in seeking or conducting public office,
is more concerned to win favor or to retain
power than to maintain principles. • (The
American College Dictionary Text Edition.
1948) Thus . if the lawyer in office aspires
to real statesmanship . the writer is convinced he must always follow the dictates
of his own conscience, even at the risk of
party displeasure or loss of popular support,
The last question to be raised in this
article is How can a lawyer in office maintain his personal integrity? In the writer's
opinion. the answer need not be a long one.
To put it in the vernacular . a, man either
has it or he doesn' t have it, One who has
genuine personal integrity need not worry
about maintaining it; by definition, he
cannot lose it. for if he.can "lose• it, he
never had it in the first' place.
The problem of maintaining honesty in
government can be solved only in the schools,
the churches. and ;_ most important of all the homes of the land. If honesty is not
taught learned and practiced in these places.
we will never have honesty in government.

Getting Out of Politics
This is not much of a problem for the
lawyer in politics. The electorate will take
care of it for him,
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